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Bill No. and Title:  Senate Bill No. 674, Relating to Criminal Procedure. 
 
Purpose:   Senate Bill 674 creates procedural and administrative requirements for law 
enforcement agencies for eyewitness identification of suspects in criminal investigations.  It also 
mandates jury instructions which must be given by the court if eyewitness identification 
evidence is admitted at trial. 
  
Judiciary's Position:  
  
 The Standing Committee on the Hawai‘i Rules of Evidence was established by the Chief 
Justice on 15 July 1993 “to study and evaluate proposed evidence law measures referred by the 
Hawai‘i Legislature, and to consider and propose appropriate amendments to the Hawai‘i Rules 
of Evidence.”  The Committee believes that Section 3 of Senate Bill 674 regarding proposed 
mandatory jury instructions is an issue that should be addressed by the Committee, as it involves 
the admission of evidence at trial and mandated jury instructions as a result.   
 
          The Committee is scheduled to meet on date of this hearing, February 2, 2017, and plans 
to discuss and evaluate the proposed legislation at that time, with a view toward developing a 
position for the current legislative session.  Accordingly, although the Committee is not yet able 
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to present testimony to you in this regard, the Committee is confident that it will be able to set 
forth a considered position on the proposed legislation in very short order.  Due to the scheduling 
conflict, the Evidence Committee would like to note its upcoming review of Senate Bill 674 and 
reserve its comments until future hearings before other legislative committees with an interest in 
the bill, such as the Judiciary and Labor and Ways and Means Committees. 
 

 Thank you for the opportunity to testify on Senate Bill No. 674. 
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SUPPORT WITH COMMENTS ON SB 674 – EYEWITNESS ID 
 
Aloha Chair Nishihara, Vice Chair Wakai and Members of the Committee! 

 
My name is Kat Brady and I am the Coordinator of Community Alliance on Prisons, a community 
initiative promoting smart justice policies in Hawai`i for two decades. This testimony is respectfully 
offered on behalf of the approximately 6,000 Hawai`i individuals living behind bars or under the “care 
and custody” of the Department of Public Safety on any given day.  We are always mindful that 
approximately 1,400 of Hawai`i’s imprisoned people are serving their sentences abroad thousands of 
miles away from their loved ones, their homes and, for the disproportionate number of incarcerated 
Native Hawaiians, far from their ancestral lands. 
 
Mahalo for proposing statewide standards for eyewitness identification. Eyewitness mis-
identification is one of the main factors in the exonerations around the nation – more than 70%! 
 
Community Alliance on Prisons supports this measure and offers some comments to strengthen the 
bill so it comports with national standards recently released by the National Academy of Sciences. 
 
Page 4, line 1 reads: (1) The suspect may or may not be among the persons in the identification procedure;  

 
This would be better if it read: The perpetrator may or may not be among the persons or photos 

featured in the identification procedure. 
 

Page 4, lines 9-17 reads: The identification procedure requires the administrator to ask the eyewitness 
to state, in the eyewitness' own words, how certain the eyewitness is of any identification, including but 
not limited to the conditions under which the eyewitness observed the suspect, including location, time, 
distance, obstructions, lighting, weather conditions, and other impairments, such as alcohol, drugs, stress, 
and visual or auditory impairments;  
 
We ask that this section be separated: 1. eyewitness statement and 2. Viewing conditions.  
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A confidence statement is only a statement of relative certainty expressed by the eyewitness. That 
level of confidence may be based upon some of the factors that follow but the eyewitness's 
explanation of the conditions of observation should be separate from the confidence statement. 
Immediately after the identification is made, the eyewitness should be asked, "In your own words, 
tell me how certain you are in the identification you just made."  
 
The instructions speak to the confidence statement but does not require it anywhere. We would 
similarly recommend that fillers should be selected to match the description provided by the 
eyewitness of the perpetrator of the crime.  
 
While the instructions to the witness indicate that the administrator doesn't know the suspect's 
identity, nowhere in the bill is there a requirement that a live lineup be conducted by a blind 
administrator and that in a photo lineup, it should be conducted by a blind administrator or 
blinded administrator. This is the single most important reform.  
 
The eyewitness should separately be asked about viewing conditions. 
 
Page 7, Section 4 describes the creation of a statewide policy. We would recommend that this 
section require that the statewide policy include provisions relating to blind/blinded 
administration, proper fillers (match to description provided by eyewitness), instructions to the 
witness and confidence statements.  
 
Another important element that should be included is recordation of the eyewitness process. A 
possible fix is to require video and if impracticable, audio. If audio is also unviable, an option is 
a list of important elements documented in a written format. 
 
Community Alliance on Prisons respectfully asks the committee to include our suggestions in 
your committee report so that the Judiciary and Labor and Ways and Means committees are 
alerted to the best practices developed by the National Academy of Sciences. 
 
Mahalo for this opportunity to testify. 
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Comments:  
 
Please note that testimony submitted less than 24 hours prior to the hearing, improperly 
identified, or directed to the incorrect office, may not be posted online or distributed to 
the committee prior to the convening of the public hearing. 
 
Do not reply to this email. This inbox is not monitored. For assistance please email 
webmaster@capitol.hawaii.gov 
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